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M LLER BREW NG COVPANY

M chael T. Jones
Senior Vice President -
Ceneral Counsel and Secretary

Cctober 17, 2003

Chi ef, Regul ations and Procedures Division
Al cohol and Tobacco Tax and Trade Bureau
P. O Box 50221

Washi ngton, D.C. 20091-0221

Attention: ONotice No. 4 —Flavored Malt Beverages
Dear Sir:

This Coment is being submtted on behalf of MIler Brew ng Conpany

(“MIller”), the world’ s second | argest brewer and supplier of several Flavored

Malt Beverages. TTB Notice No. 4 raises several inportant questions about the

Fl avored Malt Beverage market in the United States; a market in which MIler

has invested tens of mllions of dollars. MIler is grateful for this opportunity to
provide its input on these inportant issues and is nost appreciative of the

TTB' s careful and nethodi cal approach including the openness with which the

TTB has addressed the i ssue when dealing with the states, the industry, and

the public in general

Over vi ew

To begin, MIIler whol eheartedly supports the primary focus of the proposed
regulations i.e., permtting the addition of flavorings and other materials
contai ning al cohol to nalt beverages only if the al cohol contained in such
materials constitute |l ess than 0.5% by vol une of the alcohol in the finished
product. This proposal is the proper solution under the rel evant statutes and
t he proposed new standard shoul d be inplenmented. Furthernore, the TTB
proposal is the only way to provide stability for and bring certainty to the
Fl avored Malt Beverage market by discouraging the proliferation of varying
state standards.

As for our ability to produce Flavored Malt Beverages under the new standard,
thanks to the TTB s open di al ogue on this issue over the past year that
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provi ded early notice of what the new standard would require, MIller is able to
unequi vocal ly state that their products can be produced under the proposed
standard wi thout conprom sing taste or our high standards of quality. In fact,

M Il er has successfully produced prototype Flavored Malt Beverages that

comply with the new standard and tested their acceptability with expert tasters
as well as various other groups including distributors, retailers, and some state
regul ators. These tests have confirmed that the refornul ated product satisfies
the taste profile of the original product.

To be sure, there are costs that have been, and will be, incurred as a result of
the TTB s proposed new standard. M|l er accepts those costs as a part of doing
business in a heavily regulated industry. MIler does, however, have
reservations about certain provisions of the proposed new regul ations rel ated

to labeling and the formula filing requirenents that will nost likely be easily
resol ved by further explanation or clarification of the proposed new regul ati ons.

In short, MIler supports the proposed standard for malt beverages (27 C. F. R
87.11) as well as the proposed standard for a fernmented product to qualify for
the beer tax rate (27 CF. R 825.15). And, except as noted below, MIler
general ly supports the other proposed revisions to the regul ations.

Di scussi on

As the TTB has recogni zed, the high profile marketing and rapid growth of the
Fl avored Malt Beverage product sector has brought it to the attention of both
federal and state regulators. The resulting study of these products has raised
significant issues concerning their conposition, the prem ses where they may

be produced, the appropriate tax rate, and the channels of distribution through
whi ch they should be sold. The increased attention also raised issues under

t he Federal Al cohol Admi nistration Act ("FAA Act") concerning Fl avored Malt
Bever age | abel i ng and adverti sing.

From t he begi nning of this process, it has been apparent that the evolution of
Fl avored Malt Beverages has raised conplex issues requiring analysis and

har noni zati on of the Internal Revenue Code, FAA Act, and state authority

under the 21st Anmendnent to the Constitution. Reasoned consideration of the
rel evant issues makes it clear that the devel opnment of consistent standards is
crucial to the stability of the Flavored Malt Beverage market. The proposed
standard for malt beverages (27 C.F.R 87.11) and the conplinmentary proposed
standard for a fernmented product to qualify for the beer tax rate (27 CF. R
§25.15) acconplishes that objective.

As noted in Notice No. 4, the 0.5% al cohol by volume nunber is significant in



<< 0043203B >>
V

Chi ef, Regul ations and Procedures Division
Cct ober 17, 2003
Page - 3

that it provides the dividing point between an al cohol beverage subject to
Internal Revenue tax and a beverage containing al cohol that is not subject to
tax as an al cohol beverage. The use of what could be characterized as a de
mnims threshold such as 0.5%is a combn sense approach to the regul ation

of al cohol beverages considering that small anobunts of al cohol are present in
many ot her beverage products such as juice, soft drinks, soda, and non-

al coholic beers made by brewers. The 0.5% standard is also the only way for

the new standard to remain true to the TTB' s | ong standi ng position that
utilizes 0.5% al cohol by volunme as a threshold to distinguish al cohol beverages
subject to the Internal Revenue tax from beverages containing de mnims
anounts of al cohol not subject to tax as an al cohol beverage as well as the
expansive definition of “distilled spirits” utilized by the FAA Act. See 27 U.S. C
§211(5).

It appears that, w thout exception, state regulators strongly support the
proposed new standard. G ven this support and the reality of the FAA Act’s
penul ti mate provision, considering other standards would be detrinmental to the
creation of a uniform standard. As such, the possibility that the pertinent
statutes might allow the pronul gation of a standard that permts 49% of a

Fl avored Malt Beverage' s al cohol content to be derived fromflavors or other

i ngredi ents containing alcohol is irrelevant. In short, the only way to avoid the
proliferation of varying state standards relevant to Flavored Malt Beverages is
to enact the proposed standard linmting the amobunt of al cohol that can come
fromflavors or other ingredients containing alcohol to 0.5% by volunme of the
finished product. This is the position supported by the states which have

anpl e authority under the 21st Amendnent to regul ate al cohol beverages.

Regarding the TTB' s request for conmrents related to the costs associated with
reformul ati ng Fl avored Malt Beverages to conply with the new standard, there
is little doubt that such costs will be incurred. These costs, however, are
viewed by MIler as the cost of doing business in a heavily regul ated industry.
These costs are also not conpletely unexpected given that, while Flavored Malt
Bever ages have been produced pursuant to brewers’ reliance on ATF Ruling

96-1, it cannot be said that a revised interpretation consistent with the new
proposed standards is unreasonable or unfair. Simlar costs are associ ated
whenever a ruling requires change in matters such as | abeling which is yet

anot her issue relevant to the regulation of Flavored Malt Beverages.

As noted above, the production of Flavored Malt Beverages pursuant to the new
standard is feasible. MIler has successfully produced Flavored Malt Beverages
that conply with the new standard and tested their taste with expert panels
and various other groups. The results of those tests confirmthat Flavored Malt
Bever ages can be made pursuant to the proposed new standard w t hout
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conmpronmising their current taste profile.

Simlarly, shelf life and product stability are not expected to be barriers to
complying with the new standards. Shelf life will be reduced to that of a
traditional beer i.e., approximately four nonths which is a significant reduction
fromthe six to 12 nonth shelf life currently applicable to Flavored Malt

Bever ages produced today. Because it will be consistent with traditional

beers, however, we do not anticipate shelf |life or product stability to be an

i nsurmount abl e problemw th the reformul ated products.

The extended shelf |ife of Flavored Malt Beverages currently produced and the

time necessary to acquire the equi pnent and begin production of the

reformul ated Fl avored Malt Beverages on a large scale basis raises the issue of

the anbunt of time that will be required to inplenent procedures allow ng

MIller to comply with the new standard. Because the TTB notified the industry

late last year of its intention to utilize the 0.5% standard, MIller is prepared for
a January 1, 2004 inplementation. MIler would request, however, that the

i ndustry be provided six to nine nonths fromthat date to all ow product as
currently formulated to sell through at retall and reduce the likelihood that
product would need to be retrieved fromretailers and destroyed.

The inplenmentation or effective date provision of the final rule should al so
provi de that the new standard applicable to Flavored Malt Beverages before

they can be taxed at the beer rate is only to be applied prospectively fromthe
date the TTB chooses as the effective date. Furthernore, the effective date
provi sion should provide that the beer tax rate applies to Flavored Mlt

Bever ages renoved for consunption or sale on or before the effective date of

t he new standard, provided they were produced pursuant to the guidelines of

ATF Ruling 96-1. Accordingly, we suggest an effective date provision as
fol | ows:

The effective date of these rules including the standard
for Flavored Malt Beverages to qualify for the beer tax
rate shall be January 1, 2004. The beer tax rate shal
apply to all Flavored Malt Beverages produced in
accordance with ATF Ruling 96-1 and renoved for
consunption or sale on or before January 1, 2004.
Further, Flavored Malt Beverages produced on or

bef ore Decenber 31, 2003 pursuant to ATF Ruling 96-

1 may continue to be sold at retail until Septenber 30,
2004.

Wth respect to | abeling and advertising, the proposed regul ati ons that
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formalize and i npl enent the hol dings of ATF Ruling 2002-2 are consistent with
MIller’s practices and, therefore, we have no objection to those proposed

regul ations. MIller already voluntarily discloses al cohol by volunme on all of its
Fl avored Malt Beverage products. As such, MIler has no objection to an

al cohol content disclosure requirenent for Flavored Malt Beverages that
contain flavors with alcohol in themor other ingredients containing al cohol

If the proposed regul ati on concerni ng mandatory | abel disclosure of al coho
content is nmeant to include other products, MIler would be opposed to such a
requirement. M Il er assumes, however, that the proposed rule will only apply

to Flavored Malt Beverages that utilize flavors containing al cohol and is not
meant to apply to products that utilize, for exanple, pure honey as a flavor.
We believe this to be a correct assunption given the Notice s | anguage that the
TTB wi shes to restrict the proposed rul emaki ng concerning Fl avored Mlt
Beverages to products that derive al cohol content fromflavors or other

i ngredi ents containing al cohol. And, provided this assunption is correct,

MIler would have no objection to the required disclosure of alcohol content as
pr oposed.

Al'so in connection with the required disclosure of al cohol content is the

requi rement that disclosure be made on the brand | abel. Rather than require
brand | abel disclosure, MIler requests that flexibility be provided in that

di scl osure be permtted on any of the | abels provided the type size

requi rements are satisfied. Such an approach would be nore consistent with

ot her mandatory | abel requirenents such as the warning | abel nandated by

the Al coholic Beverage Labeling Act or the requirenment that a brewer’s address
be listed. Wt believe this flexibility is justified in that there is no enpirica
evi dence concerni ng consumer confusion relevant to the al cohol content of

Fl avored Malt Beverages.

The proposed regul ati ons concerning formula filing are consistent with the
tenplate currently in use by MIler. The formalization of the fornula filing
requi rement does, however, raise certain issues. Specifically, as drafted,
proposed new regulation 27 CF. R 825.55 is sufficiently broad that it could be
interpreted to require a formula for nearly every fermented product including
traditional beers. As such, we suggest a provision excluding such traditiona
products. It could provide

A formula is not required and this section is not meant
to include processes or ingredients customarily utilized
in the production of traditional beers.
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We believe this provision to be sufficiently precise for nenbers of the brew ng
i ndustry and the TTB alike to delineate between traditional beers and malt
beverages that are the subject of special processes or that utilize non-

tradi tional ingredients.

Also with regard to the fornmula filing requirenents is the suggestion that a
st andar di zed form be devel oped. Should the TTB determ ne that a

standardi zed formbe utilized, MIller requests that a formspecific to malt
beverages be devel oped in a cooperative effort between the TTB and the

i ndustry. A separate formw Il allow for custonization and would only require
instructions relevant to nalt beverage production. As such, a separate formis
desirabl e as opposed to the suggestion that the Forrmula and Process for Wne
form (Form 5120.29) be utilized.

Concl usi on

G ven the history of the Flavored Malt Beverage product category as it has

evol ved, the tine has cone for the regulations to formally address the

i nportant issues that have been raised. As the only al cohol beverage contro
agency with nationwi de reach, the TTBis in a unique position to bring stability
and certainty to the Flavored Malt Beverage market. Wsely, the TTB has taken

up the challenge and, in cooperation with the states, industry, and the genera
public, devised a solution that is both practical and guided by the |aw.
Consequently, we congratulate the TTB on its effort and reiterate our support
for the proposed regul ati ons establishing a standard for nmalt beverages as well
as a standard to determine qualification for the beer tax rate.

Si ncerely,

M chael T. Jones

MIJ/ eat



